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Ó ñòàòò³ êîìïëåêñíî äîñë³äæåíî ³ñòîðè÷í³ ïåð³îäè ðîçâèòêó ïðàâîâî¿ îõîðîíè
ïðàâ íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³ é ñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
çà ïîðóøåííÿ ïðàâ íà ö³ îá’ºêòè â Óêðà¿í³. Îõàðàêòåðèçîâàíî ñòàí êðèì³íàëüíî-
ïðàâîâî¿ îõîðîíè ïðîìèñëîâî¿ âëàñíîñò³ çà ÷àñ³â Êè¿âñüêî¿ Ðóñ³, Ðîñ³éñüêî¿ ³ìïåð³¿,
Óêðà¿íñüêî¿ ðåâîëþö³¿ 1917–1921 ðð., ÑÐÑÐ òà ïðîãîëîøåííÿ íåçàëåæíîñò³ Óêðà¿íè.
Âñòàíîâëåíî, ùî êðèì³íàëüíî-ïðàâîâà îõîðîíà ïðîìèñëîâî¿ âëàñíîñò³ íà òåðèòîð³¿
Óêðà¿íè ôîðìóâàëàñÿ ïîñòóïîâî óïðîäîâæ òðèâàëîãî ³ñòîðè÷íîãî ïåð³îäó, ðåçóëü-
òàòîì ÷îãî ñòàëà ïîÿâà êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ïðàâ íà çà-
çíà÷åí³ îá’ºêòè, à òàêîæ çàïðîâàäæåííÿ öèâ³ëüíî-ïðàâîâîãî ìåõàí³çìó ðåãóëþâàííÿ
îõîðîíè ïðàâ ïðîìèñëîâî¿ âëàñíîñò³.

Êëþ÷îâ³ ñëîâà: êðèì³íàëüíî-ïðàâîâà îõîðîíà, îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³,
êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, ïîðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³.

Â ñòàòüå êîìïëåêñíî èññëåäîâàíû èñòîðè÷åñêèå ïåðèîäû ðàçâèòèÿ ïðàâîâîé
îõðàíû ïðàâ íà îáúåêòû ïðîìûøëåííîé ñîáñòâåííîñòè è ñòàíîâëåíèÿ óãîëîâíîé
îòâåòñòâåííîñòè çà íàðóøåíèå ïðàâ íà ýòè îáúåêòû â Óêðàèíå. Îõàðàêòåðèçîâàíî
ñîñòîÿíèå óãîëîâíî-ïðàâîâîé îõðàíû ïðîìûøëåííîé ñîáñòâåííîñòè âî âðåìåíà
Êèåâñêîé Ðóñè, Ðîññèéñêîé èìïåðèè, Óêðàèíñêîé ðåâîëþöèè 1917–1921 ãã., ÑÑÑÐ
è ïðîâîçãëàøåíèÿ íåçàâèñèìîñòè Óêðàèíû. Óñòàíîâëåíî, ÷òî óãîëîâíî-ïðàâîâàÿ
îõðàíà ïðîìûøëåííîé ñîáñòâåííîñòè íà òåððèòîðèè Óêðàèíû ôîðìèðîâàëàñü
ïîñòåïåííî íà ïðîòÿæåíèè äëèòåëüíîãî èñòîðè÷åñêîãî ïåðèîäà, ðåçóëüòàòîì
÷åãî ñòàëî ïîÿâëåíèå óãîëîâíîé îòâåòñòâåííîñòè çà íàðóøåíèå ïðàâ íà óêàçàííûå
îáúåêòû, à òàêæå ââåäåíèå ãðàæäàíñêî-ïðàâîâîãî ìåõàíèçìà ðåãóëèðîâàíèÿ îõðàíû
ïðàâ ïðîìûøëåííîé ñîáñòâåííîñòè.

Êëþ÷åâûå ñëîâà: óãîëîâíî-ïðàâîâàÿ îõðàíà, îáúåêòû ïðîìûøëåííîé ñîáñò-
âåííîñòè, óãîëîâíàÿ îòâåòñòâåííîñòü, íàðóøåíèå ïðàâ èíòåëëåêòóàëüíîé ñîá-
ñòâåííîñòè.

Âèçíà÷àþ÷è ïðàâà íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³ òà åëåìåíòè ¿õ îõîðîíè,
êîæíà äåðæàâà ñòàâèòü ïåðåä ñîáîþ çàâäàííÿ ç³ ñòâîðåííÿ çàêîíîäàâ÷î¿ áàçè, ÿêà
á óðåãóëþâàëà ïðàâîâ³ â³äíîñèíè ùîäî ¿õ âèêîðèñòàííÿ. Ïðîáëåìàòèêà
óäîñêîíàëåííÿ êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ïðîìèñëîâî¿ âëàñíîñò³, ³ñòîðè÷íèé
ðîçâèòîê ÿêî¿ ñÿãàº ñâî¿ì êîð³ííÿì ãëèáîêî¿ äàâíèíè, º âêðàé àêòóàëüíîþ íà
ñó÷àñíîìó åòàï³ ðîçâèòêó Óêðà¿íè. Àíàë³çóþ÷è åâîëþö³þ ñòàíîâëåííÿ òà ðîçâèòêó
êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ïðàâ íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³, ñë³ä
â³äçíà÷èòè, ùî ñàìå ãåíåçà çàêîíîäàâñòâà, íàñàìïåðåä êðèì³íàëüíîãî, òåíäåíö³¿
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éîãî ñòàíîâëåííÿ â ³ñòîðè÷í³é ðåòðîñïåêòèâ³ ôîðìóþòü ñó÷àñíå ðîçóì³ííÿ ïðàâà
³íòåëåêòóàëüíî¿ âëàñíîñò³ òà ñïðèÿþòü ïîñòóïó êðèì³íàëüíîãî çàêîíîäàâñòâà, ùî
çàáåçïå÷óº éîãî îõîðîíó.

²ñòîðè÷íèé ðîçâèòîê ñòàíîâëåííÿ êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ïðàâ
³íòåëåêòóàëüíî¿ âëàñíîñò³ ó ñâî¿õ ïðàöÿõ âèâ÷àëè òàê³ â÷åí³, ÿê Ò.Þ. Âèñëîöüêà,
Ñ.Ð. Ã³ëåâè÷, Ì.Ì. Ä³ì³òðîâ, À.Ì. Êîâàëü, Þ.Î. Êóëü÷èíñüêà, ².Ï. Ëîíîâåíêî,
À.À. Ëîìàê³íà, À.Ñ. Íåðñåñÿí, Â.Á. Õàð÷åíêî, Ã/². ×óíãóë³ òà ³íø³ íàóêîâö³. Ïðîòå
ïèòàííÿ ñòàíîâëåííÿ â³ò÷èçíÿíî¿ ñèñòåìè êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ïðî-
ìèñëîâî¿ âëàñíîñò³ îêðåìî íå äîñë³äæóâàëîñÿ, ùî ³ äåòåðì³íóº àêòóàëüí³ñòü îáðàíî¿
òåìè ñòàòò³.

Çâàæàþ÷è íà òå, ùî êðèì³íàëüíî-ïðàâîâà îõîðîíà ïðàâ íà îá’ºêòè ïðîìèñ-
ëîâî¿ âëàñíîñò³ íà òåðèòîð³¿ Óêðà¿íè ôîðìóâàëàñÿ ïîñòóïîâî óïðîäîâæ òðèâàëîãî
³ñòîðè÷íîãî ïåð³îäó, ìåòîþ íàøî¿ ñòàòò³ º âèñâ³òëåííÿ ¿¿ åòàï³â ñòàíîâëåííÿ.

Â³äçíà÷èìî, ùî ó ðåçóëüòàò³ çíà÷íîãî ïåð³îäó ïåðåáóâàííÿ Óêðà¿íè ó ñêëàä³
³íøèõ äåðæàâ, ¿¿ íîðìàòèâíî-ïðàâîâà áàçà ðîçâèâàëàñÿ â ¿õ çàêîíîäàâ÷îìó ïîë³.
Íå ñòàëî âèíÿòêîì ³ çàêîíîäàâñòâî ó ñôåð³ êðèì³íàëüíî-ïðàâîâîãî çàõèñòó
³íòåëåêòóàëüíî¿ âëàñíîñò³. Â³äîìî, ùî â òàêèõ íîðìàòèâíèõ äîêóìåíòàõ, ÿê “Ðóñüêà
ïðàâäà”, Ëèòîâñüê³ ñòàòóòè 1529, 1566 òà 1588 ðð., óí³âåðñàëè ãåòüìàí³â, çá³ðíèêè
“Ïðàâà, çà ÿêèõ ñóäèòüñÿ ìàëîðîñ³éñüêèé íàðîä” 1743 ð. òà “Ç³áðàííÿ ìàëîðî-
ñ³éñüêèõ ïðàâ” 1807 ð. íå ì³ñòèëèñÿ íîðìè ùîäî îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíîñò³.
Íà äóìêó À. À. Ëîìàê³íî¿, ¿õ óïåðøå çàêð³ïëåíî êðèì³íàëüíèì çàêîíîäàâñòâîì
Ðîñ³éñüêî¿ ³ìïåð³¿ [1, ñ. 15–16]. Ñë³ä íàãîëîñèòè, ùî âèñëîâëåíà íàóêîâà ïîçèö³ÿ
º äèñêóñ³éíîþ, îñê³ëüêè âèçíà÷åííÿ çëî÷èíó ïðîòè ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³
òà âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ çà ö³ ä³ÿííÿ ðîçïî÷èíàºòüñÿ ³ç ðîçóì³ííÿ ñóòíîñò³
³íòåëåêòóàëüíî¿ âëàñíîñò³, çàêîííèõ ïðàâ íà ¿¿ âèêîðèñòàííÿ òà óñâ³äîìëåííÿ ñî-
ö³àëüíî¿ íåáåçïåêè â³ä ïîñÿãàíü íà òàê³ ïðàâà. Òîìó ñë³ä ðîçãëÿäàòè åâîëþö³þ
êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ÿê ³íòåëåêòóàëüíî¿ âëàñíîñò³, òàê ³ ïðîìèñëîâî¿
âëàñíîñò³ ç ïî÷àòêó âñòàíîâëåííÿ ¿õ ïðàâîâî¿ îõîðîíè.

Ðîçãëÿíåìî åòàïè ñòàíîâëåííÿ íàö³îíàëüíî¿ êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè
ïðîìèñëîâî¿ âëàñíîñò³.

Çàóâàæèìî, ùî çà ÷àñ³â Êè¿âñüêî¿ Ðóñ³ áóëî âñòàíîâëåíî ïðàâîâó îõîðîíó
òîâàðíèõ çíàê³â (êëåéìà). Äëÿ ïîçíà÷åííÿ â³äì³ííîñò³ òîâàð³â â³ä ³íøèõ ó Êè¿âñüê³é
Ðóñ³ âèêîðèñòîâóâàëîñÿ ñïåö³àëüíå êëåéìî (çíàê) – òàìãà. Ó ïåð³îä Õ²²²–XV ñò.
âîíî çàñâ³ä÷óâàëî ñïëàòó ãðîøîâîãî çáîðó çà ââåçåííÿ òîâàðó íà òåðèòîð³þ êðà¿íè
äëÿ ïðîäàæó àáî îáì³íó íà ÿðìàðêàõ. Â åïîõó ñåðåäíüîâ³÷÷ÿ öå êëåéìî ãàðàíòóâàëî
ÿê³ñòü òîâàðó, à ç ðîçâèòêîì òîðã³âë³ é ðåìåñëà ñòàëî çàñîáîì þðèäè÷íîãî çàõèñòó
ðåçóëüòàò³â ³íòåëåêòóàëüíî¿ ä³ÿëüíîñò³. Îòæå, çà ÷àñ³â çàïî÷àòêóâàííÿ äàâíüîðóñüêî¿
äåðæàâè ïî ñóòò³ íåçàêîííå âèêîðèñòàííÿ ÷óæîãî êëåéìà áóëî ìèòíèì ïðîñòóïêîì,
çà ÿêèé ïðèçíà÷àëîñÿ ïîêàðàííÿ ó âèãëÿä³ êîíô³ñêàö³¿ òîâàðó ç íåçàêîííî
ïîñòàâëåíèì íà íüîìó êëåéìîì, ³ç çàáîðîíîþ âèíí³é îñîá³ çàéìàòèñÿ âèðîáíè÷îþ
÷è òîðãîâîþ ä³ÿëüí³ñòþ.

Êëåéìî, íà äóìêó Ì.Ì. Ä³ì³òðîâà, çàëèøàºòüñÿ ºäèíèì çàñîáîì ³íäèâ³äóà-
ë³çàö³¿ ó÷àñíèê³â ãîñïîäàðñüêîãî îá³ãó, òîâàð³â ³ ïîñëóã, ïîºäíóþ÷è â ñîá³ çíàê
äëÿ òîâàð³â ³ ïîñëóã, ô³ðìîâå íàéìåíóâàííÿ òà êâàë³ô³êîâàíå çàçíà÷åííÿ ïîõîäæåí-
íÿ òîâàðó, ïîðÿäîê ðåºñòðàö³¿ ÿêîãî, éîãî íàíåñåííÿ, êð³ì òîãî, ôîðìà çîâí³øíüîãî
âèãëÿäó òà çì³ñò ôàáðè÷íîãî ³ ìàíóôàêòóðíîãî êëåéìà âèçíà÷àºòüñÿ äåðæàâîþ [2,
ñ. 46].

Äëÿ âðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ó ö³é ñôåð³ íà òåðèòîð³¿ Ðîñ³éñüêî¿
³ìïåð³¿ 1723 ð. áóâ ïðèéíÿòèé ïåðøèé çàêîíîäàâ÷èé àêò – “Ïðàâèëà âèäà÷³ ïðèâ³ëå¿â
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íà ââåäåííÿ ôàáðèê”, ùî ðåãóëþâàâ âèäàííÿ ïðèâ³ëå¿â. Äëÿ âñòàíîâëåííÿ ïðàâîâî¿
îõîðîíè ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ òà çìåíøåííÿ ïîðóøåíü àâòîðñüêèõ ³
ïàòåíòíèõ ïðàâ 17 ÷åðâíÿ 1812 ð. ó Ðîñ³éñüê³é ³ìïåð³¿ âèäàíî ìàí³ôåñò “Ïðî
ïðèâ³ëå¿ íà ð³çí³ âèíàõîäè òà â³äêðèòòÿ â ìèñòåöòâàõ òà ðåìåñëàõ”, ïîëîæåííÿ
ÿêîãî ïåðåäáà÷àëè âèäà÷ó ïðèâ³ëå¿â (ï³çí³øå ïàòåíòè, ùî ç’ÿâèëèñÿ â ïåð³îä
ðîçâèòêó êàï³òàë³ñòè÷íèõ â³äíîñèí) íà âëàñí³ âèíàõîäè é ò³, ùî çàâîçèëèñÿ ç-çà
êîðäîíó, ñòðîêîì íà òðè, ï’ÿòü ³ äåñÿòü ðîê³â [3, ñ. 116]. Ïðèâ³ëå¿ íà âèíàõîäè â
Ðîñ³éñüê³é ³ìïåð³¿ âèäàâàëèñÿ ó ôîðì³ öàðñüêèõ óêàç³â, ÿê³ íàäñèëàëèñÿ äî
ãóáåðí³é äëÿ âèêîíàííÿ íà ì³ñöÿõ. Ëèøå ç ê³íöÿ Õ²Õ ñò. ç’ÿâèëàñÿ ôîðìà äîêó-
ìåíòà ïàòåíòó ï³ä íàçâîþ “Ïàòåíò íà ïðèâ³ëåé”. Îòæå, ñèñòåìà ïðèâ³ëå¿â, ùî
ñêëàäàëàñÿ ³ ðîçâèâàëàñÿ â óñüîìó ñâ³ò³, çàïî÷àòêîâóâàëà îñíîâè ïàòåíòíî¿ îõîðîíè
ðåçóëüòàò³â òâîð÷î¿ ä³ÿëüíîñò³.

Íà òåðèòîð³¿ Ðîñ³éñüêî¿ ³ìïåð³¿ â ñåðåäèí³ Õ²Õ ñò. íàáóëè ïîøèðåííÿ çëî÷èíí³
ä³ÿííÿ, ùî ïîñÿãàëè íà ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³, ïåðåäóñ³ì – öå ï³ðàòñòâî
òà êîíòðàôàêö³ÿ. Çðîçóì³ëî, ùî äëÿ ¿õ ïîäîëàííÿ ç’ÿâèëàñÿ êðèì³íàëüíà â³äïîâ³-
äàëüí³ñòü çà ïîðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³. Òàê, óïåðøå êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ â ³ìïåð³¿ âñòàíîâëåíî
“Ñâîäîì çàêîíîâ óãîëîâíûõ” 1832 ð., ùî çãîäîì áóâ óì³ùåíèé ó òîì³ XV éîãî
ïåðøîãî âèäàííÿ (îïóáë³êîâàíî 1833 ð., íàáóâ ÷èííîñò³ 1835 ð.). Íîðìà ñò. 742
öüîãî íîðìàòèâíîãî äîêóìåíòà ïåðåäáà÷àëà â³äïîâ³äàëüí³ñòü çà âèäàííÿ ÷óæîãî
òâîðó ï³ä ñâî¿ì ³ì’ÿì òà ïðîäàæ ñâîãî ðóêîïèñó ÷è ïðàâà íà âèäàííÿ òâîðó ê³ëü-
êîì îñîáàì áåç ¿õ âçàºìíî¿ çãîäè. Òîáòî äèñïîçèö³ÿ ñòàòò³ îïèñóâàëà ä³¿, ñïðÿìîâàí³
íà ïîðóøåííÿ  àâòîðñüêèõ ïðàâ òâîðöÿ.

Íàñòóïí³ çì³íè ó ñòàíîâëåíí³ ñèñòåìè êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ïðàâ
íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³ â³äáóëèñÿ â Ðîñ³éñüê³é ³ìïåð³¿ ó 1845 ð. ³ç
ïðèéíÿòòÿì “Óëîæåííÿ ïðî ïîêàðàííÿ êðèì³íàëüí³ ³ âèïðàâí³” [4]. Çã³äíî ç óêà-
çàíèì íîðìàòèâíèì äîêóìåíòîì çëî÷èí ðîçóì³âñÿ ÿê ä³ÿííÿ, ùî ïîñÿãàº íà
íåäîòîðêàíí³ñòü ïðàâ âëàäè âåðõîâíî¿ ³ âñòàíîâëåíèõ íåþ âëàä àáî æ íà ïðàâà òà
áåçïåêó ñóñï³ëüñòâà ³ ïðèâàòíèõ îñ³á. Ó ð³çíèõ ðåäàêö³ÿõ (1857 ð., 1866 ð., 1885 ð.),
ÿê çàçíà÷àº ². Â. Àðõèïîâ, öåé äîêóìåíò áóâ ôóíäàìåíòîì ó áîðîòüá³ ç³ çëî÷èíí³ñòþ
ïðîòè ³íòåëåêòóàëüíî¿ âëàñíîñò³ àæ äî ïî÷àòêó ÕÕ ñò. [5, ñ. 32–33].

Êðèì³íàëüíî-ïðàâîâà îõîðîíà ïðàâ íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³
âñòàíîâëþâàëàñÿ òðüîìà ñòàòòÿìè Óëîæåííÿ. Ñòàòòÿ 1862 ïåðåäáà÷àëà ïîêàðàííÿ
çà ïîðóøåííÿ ïðàâ ³ ïðèâ³ëå¿â íà âèíàõîäè ó âèãëÿä³ ãðîøîâîãî ñòÿãíåííÿ â³ä
100 äî 300 êàðáîâàíö³â, êð³ì òîãî, âèííà îñîáà ìàëà â³äøêîäóâàòè çáèòêè, çàâäàí³
ïîòåðï³ëîìó. Íàâåäåíà ñàíêö³ÿ çà ïîðóøåííÿ ïðàâ âèíàõ³äíèê³â íà òîé ÷àñ áóëà
ñóòòºâîþ, òîæ âîíà ìàëà ä³ºâèé åôåêò.

Íîðìà ñò. 1863 âñòàíîâëþâàëà ïîêàðàííÿ çà ï³äðîáêó òàâð ³ çíàê³â (çàðåº-
ñòðîâàíèõ çíàê³â íà òîâàðè é ïîñëóãè), ùî íàëåæàòü ³íøèì ñóá’ºêòàì ãîñïîäàðþ-
âàííÿ, ó âèãëÿä³ ïîçáàâëåííÿ âñ³õ îñîáëèâèõ ïðàâ ³ ïðèâ³ëå¿â ÿê îñîáèñòî, òàê ³
çà ñòàíîì íàëåæíèõ âèííîìó òà çàñëàííÿ íà ïðîæèâàííÿ äî îäí³º¿ ç â³ääàëåíèõ
ãóáåðí³é, îêð³ì ñèá³ðñüêèõ, ç óâ’ÿçíåííÿì â³ä òðüîõ äî øåñòè ì³ñÿö³â. Ó ðàç³,
ÿêùî âèííîãî íå çâ³ëüíåíî â³ä ò³ëåñíèõ ïîêàðàíü, â³í ìàâ áóòè óâ’ÿçíåíèé äî ðî-
áî÷îãî áóäèíêó ñòðîêîì â³ä øåñòè ì³ñÿö³â äî îäíîãî ðîêó. Á³ëüøå òîãî, âèííèé
ìàâ â³äøêîäóâàòè âñ³ çáèòêè, çàâäàí³ ïîðóøåííÿì ïðàâ íà òîâàðí³ çíàêè. Òàêà
æîðñòêà ñàíêö³ÿ çà ïîðóøåííÿ öèõ ïðàâ, íà äóìêó À.Ñ. Íåðñåñÿíà, áóëà ö³ëêîì
àäåêâàòíîþ òÿæêîñò³ ä³ÿííÿ, àäæå ï³äðîáêà òîâàðíèõ çíàê³â ïðèçâîäèëà íå ëèøå
äî çàâäàííÿ çáèòê³â ï³äïðèºìñòâàì-âëàñíèêàì çíàê³â, à é ïîðóøóâàëà ïðàâà
ïîêóïö³â, ùî êóïóâàëè ï³äðîáëåíó ïðîäóêö³þ [6, ñ. 27].
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Êðèì³íàëüíî-ïðàâîâó îõîðîíó ñåêðåò³â âèðîáíèöòâà íà çàâîäàõ ³ ôàáðèêàõ
(êîìåðö³éíî¿ òàºìíèö³) çä³éñíþâàëà ñò. 1864 Óëîæåííÿ. Çã³äíî ç íåþ äî â³ä-
ïîâ³äàëüíîñò³ ïðèòÿãóâàâñÿ ðîá³òíèê çàâîäó ÷è ôàáðèêè, ÿêèé îïðèëþäíþâàâ
òàºìíèé ³ äîâ³ðåíèé éîìó ó âèãëÿä³ òàºìíèö³ ñïîñ³á, ùî çàñòîñîâóºòüñÿ ó ïðîöåñ³
âèðîáíèöòâà òà îçäîáëåííÿ âèðîá³â öèõ çàâîä³â ÷è ôàáðèê. Îñîáëèâ³ñòþ ñêëàäó
çàçíà÷åíîãî çëî÷èíó áóâ ñïåö³àëüíèé ñóá’ºêò – ðîá³òíèê çàâîäó ÷è ôàáðèêè, íà
ÿêèõ çàñòîñîâóâàâñÿ ñåêðåòíèé ñïîñ³á âèðîáíèöòâà. Ñàíêö³ºþ çà â÷èíåííÿ çëî÷èíó
áóëî óâ’ÿçíåííÿ íà ñòðîê â³ä øåñòè ì³ñÿö³â äî îäíîãî ðîêó òà â³äøêîäóâàííÿ âñ³õ
çáèòê³â ïîòåðï³ëîìó. Ñóâîðå ïîêàðàííÿ çà â÷èíåííÿ òàêîãî ä³ÿííÿ íàñàìïåðåä
çàñâ³ä÷óº àêòóàëüí³ñòü îêðåñëåíî¿ íîðìè íà òîé ÷àñ, àäæå ï³äïðèºìö³ é òîä³ íà-
ìàãàëèñÿ çäîáóòè ñåêðåòè âèðîáíèöòâà, ÿê³ äîïîìîãëè á ¿ì âèñòîÿòè â êîíêóðåíòí³é
áîðîòüá³, íàâ³òü øëÿõîì ï³äêóïó ðîá³òíèê³â ñâî¿õ êîíêóðåíò³â.

Äèñïîçèö³ÿ ñò. 1354 Óëîæåííÿ ïåðåäáà÷àëà ïîêàðàííÿ ó âèãëÿä³ ïîçáàâëåííÿ
âñ³õ ïðàâ ³ ïåðåâàã ³ òþðåìíîãî óâ’ÿçíåííÿ íà ñòðîê â³ä ÷îòèðüîõ äî âîñüìè ì³-
ñÿö³â äëÿ òîãî, õòî ï³äðîáëþâàâ ÷óæ³ êëåéìà àáî çíàêè, ÿê³ ç äîçâîëó óðÿäó íà-
êëàäàëèñü íà âèðîáè ìàíóôàêòóð, ôàáðèê ÷è çàâîä³â. Öÿ êðèì³íàëüíî-ïðàâîâà
íîðìà çàõèùàëà ïðîìèñëîâö³â â³ä ïðîòèçàêîííî¿ êîíêóðåíö³¿, ÿêà ïîëÿãàëà â
òîìó, ùî ïðîìèñëîâ³ âèðîáè îäíîãî ôàáðèêàíòà øëÿõîì íàêëàäåííÿ íà íèõ îñîá-
ëèâèõ êëåéì àáî çíàê³â âèäàâàëèñÿ çà âèðîáè ³íøîãî. Ïîëîæåííÿ çàçíà÷åíî¿
ñòàòò³ òàêîæ çàñòîñîâóâàëîñÿ ³ ùîäî âèïàäê³â ï³äðîáëåííÿ êëåéì ³ çíàê³â ³íîçåìíèõ
ôàáðèêàíò³â, îäíàê ëèøå òèõ êðà¿í, ç ÿêèìè Ðîñ³ÿ ìàëà â³äïîâ³äí³ òîðãîâåëüí³
äîìîâëåíîñò³.

Ó 22 áåðåçíÿ 1903 ð. ³ìïåðàòîðîì Ìèêîëîþ ²² áóëî ïðèéíÿòî Êðèì³íàëüíå
óëîæåííÿ, ÿêå êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ïðàâ íà îá’ºêòè ïðî-
ìèñëîâî¿ âëàñíîñò³ âñòàíîâëþâàëî ñò. 621 ãë. 35 “Ïðî çëî÷èíè ïðîòè ïðàâ àâ-
òîðñüêèõ òà ïðèâ³ëå¿â íà âèíàõîäè” ó ðîçä³ë³ çàáåçïå÷åííÿ îõîðîíè ìàéíîâèõ
ïðàâ. Çã³äíî ç íèì ïîñÿãàííÿ íà ïðàâà ïðîìèñëîâî¿ âëàñíîñò³ íàëåæàëè äî ïîñÿ-
ãàíü íà ÷óæå ìàéíîâå ïðàâî øëÿõîì îáìàíó, âèìàãàííÿ, ³íøèõ çëîä³éñüêèõ óãîä.
Îá’ºêòîì êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ïðàâ íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³,
çà ñò. 621 çàçíà÷åíîãî Óëîæåííÿ, áóâ âñòàíîâëåíèé ïîðÿäîê êîðèñòóâàííÿ âèäàíèìè
ó âñòàíîâëåíîìó ïîðÿäêó ïðèâ³ëåÿìè íà âèíàõîäè, à òàêîæ ïðàâàìè íà â³äòâîðåííÿ
çàÿâëåíèõ â óñòàíîâëåíîìó ïîðÿäêó çàâîäñüêèõ, ôàáðè÷íèõ ÷è ðåì³ñíè÷èõ ìîäåëåé
àáî ìàëþíêó. ²íøèìè ñëîâàìè, áåçïîñåðåäí³ì ïðåäìåòîì çëî÷èíó ïðîòè ïðàâ
ïðîìèñëîâî¿ âëàñíîñò³ áóëè âèíàõîäè, êîðèñí³ ìîäåë³, ïðîìèñëîâ³ çðàçêè òà
òîðãîâåëüí³ ìàðêè, çàðåºñòðîâàí³ â óñòàíîâëåíîìó ïîðÿäêó. Îá’ºêòèâíîþ ñòîðîíîþ
öüîãî çëî÷èíó âèçíà÷àëèñÿ òàê³ ä³¿, ÿê ñàìîâ³ëüíå êîðèñòóâàííÿ îá’ºêòàìè ïðîìèñ-
ëîâî¿ âëàñíîñò³, ùî ñòàíîâèëè ïðåäìåò çëî÷èíó çà ñò. 621. Ì³ðîþ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà òàêå ä³ÿííÿ áóâ àðåøò àáî ãðîøîâå ñòÿãíåííÿ â ðîçì³ð³ äî
500 êàðáîâàíö³â.

Ó ãë. ÕÕ²Õ “Ïðî ðîçãîëîøåííÿ òàºìíèöü” óêàçàíîãî Óëîæåííÿ ì³ñòèëèñÿ
òðè ñòàòò³ ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà çá³ð â³äîìîñòåé ³ ðîçãîëîøåííÿ
òàºìíèö³ ôàáðè÷íî¿ (âèðîáíè÷³ ïðîöåñè) (ñò. 543), êðåäèòíî¿ (áàíê³âñüêî¿) (ñò. 544)
òà êîìåðö³éíî¿ (ñò. 545). Â³äïîâ³äíî äî íüîãî ï³ä êîìåðö³éíîþ òàºìíèöåþ
ðîçóì³ëèñÿ îñîáëèâ³ âæèâàí³ àáî ïåðåäáà÷óâàí³ äî âæèâàííÿ ïðèéîìè âèðîáíèöòâà
òà òîðã³âë³. Ç îãëÿäó íà òëóìà÷åííÿ çì³ñòó êîìåðö³éíî¿ òàºìíèö³ ó öüîìó íîðìàòèâ-
íîìó àêò³, ïîëîæåííÿ çàçíà÷åíèõ òðüîõ ñòàòåé Ò.Þ. Âèñëîöüêà êâàë³ô³êóº ÿê
çëî÷èíè ïðîòè êîìåðö³éíî¿ òàºìíèö³ [7, ñ. 111]. ¯õ ïðåäìåòîì áóëè: îñîáëèâ³
âæèâàí³ íà çàâîä³ ÷è ôàáðèö³ çàñîáè âèðîáíèöòâà (ñò. 543); òàºìí³ â³äîìîñò³ êðå-
äèòíèõ óñòàíîâ, àêö³îíåðíèõ òîâàðèñòâ ÷è áàíê³âñüêèõ çàêëàä³â (ñò. 544); êîìåðö³éíà
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òàºìíèöÿ òîðãîâîãî ï³äïðèºìñòâà (ñò. 545). Ñïðè÷èíåííÿ ìàéíîâèõ çáèòê³â ï³ä-
ïðèºìñòâó àáî îòðèìàííÿ ìàéíîâî¿ âèãîäè áóëî íåîáõ³äíîþ îçíàêîþ ëèøå çëî÷èí³â,
ïîâ’ÿçàíèõ ³ç ðîçãîëîøåííÿì ôàáðè÷íî¿ òà áàíê³âñüêî¿ òàºìíèöü, àëå íå êîìåðö³éíî¿
òàºìíèö³. Îäíàê, íåçâàæàþ÷è íà ðîçøèðåííÿ òà äåòàë³çàö³þ êðèì³íàëüíî-ïðàâîâèõ
íîðì â Óëîæåíí³ 1903 ð. ùîäî îõîðîíè êîìåðö³éíî¿ òàºìíèö³, éîìó òàê ³ íå
ñóäèëîñÿ íàáóòè ÷èííîñò³ íà âñ³é òåðèòîð³¿ Ðîñ³éñüêî¿ ³ìïåð³¿.

Çà ÷àñ³â Óêðà¿íñüêî¿ ðåâîëþö³¿ 1917–1921 ðð. øèðîêî çàñòîñîâóâàëèñÿ êðè-
ì³íàëüíî-ïðàâîâ³ íîðìè Ðîñ³éñüêî¿ ³ìïåð³¿. Â óìîâàõ â³éñüêîâîãî ÷àñó òà ãðîìà-
äÿíñüêî¿ â³éíè ñòâîðåííÿ íîâîãî êðèì³íàëüíîãî çàêîíîäàâñòâà áóëî ïðàêòè÷íî
íåìîæëèâèì. Òîìó 25 ëèñòîïàäà 1917 ð. Óêðà¿íñüêà Öåíòðàëüíà Ðàäà óõâàëèëà
çàêîí, ÿêèé äîçâîëÿâ çàñòîñîâóâàòè íà òåðèòîð³¿ Óêðà¿íè âñ³ çàêîíè é ïîñòàíîâè
Ðîñ³éñüêî¿ ³ìïåð³¿, ÿê³ ìàëè ñèëó íà òåðèòîð³¿ Óêðà¿íñüêî¿ Íàðîäíî¿ Ðåñïóáë³êè
äî 27 æîâòíÿ 1917 ð. é íå ñóïåðå÷èëè ïðîãîëîøåíèì Óí³âåðñàëàì Óêðà¿íñüêî¿
Öåíòðàëüíî¿ Ðàäè.

Ñòàíîâëåííÿ êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ïðàâ íà îá’ºêòè ïðîìèñëîâî¿
âëàñíîñò³ ðîçïî÷àëîñÿ ç ïðèéíÿòòÿ ÊÊ Óêðà¿íñüêî¿ Ðàäÿíñüêî¿ Ñîö³àë³ñòè÷íî¿
Ðåñïóáë³êè (äàë³ – ÓÐÑÐ) 1922 ð. [8].

Ðîçâèòîê êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíîñò³, ÿê ââàæàº
À. Ñ. Íåðñåñÿí, áóâ ïðèçóïèíåíèé ç ïðèõîäîì äî âëàäè á³ëüøîâèê³â, îñê³ëüêè
ñòàâëåííÿ ¿õ ë³äåð³â äî áóäü-ÿêî¿ ôîðìè âëàñíîñò³, êð³ì “ñîö³àë³ñòè÷íî¿”, â³äáè-
âàëîñÿ ³ â ¿õ íåõòóâàíí³ ïðîáëåìàìè îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíîñò³ [6, ñ. 32–
33]. Âèõîäÿ÷è ç ïð³îðèòåòó ³íòåðåñ³â ðàäÿíñüêî¿ äåðæàâè, ðàäÿíñüêå êðèì³íàëüíå
çàêîíîäàâñòâà õî÷ ³ ì³ñòèëî â ñîá³ íîðìè îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíîñò³,
ïðîòå, ÿê ñòâåðäæóº À. Ì. Êîâàëü, âîíè ñóòòºâî â³äð³çíÿëèñÿ â³ä çàêîíîäàâñòâà
Ðîñ³éñüêî¿ ³ìïåð³¿. Ëèøå ïîñÿãàííÿ íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³ áóëî â³äíåñåíî
äî ìàéíîâèõ çëî÷èí³â, òîáòî äåðæàâà âèçíà÷àëà, ùî ïîðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿
âëàñíîñò³, ïåðåäóñ³ì, çàâäàº ìàòåð³àëüíî¿ øêîäè, à ïîñÿãàííÿ íà àâòîðñüêå ïðàâî
áóëî âêëþ÷åíî äî äåðæàâíèõ çëî÷èí³â [9, ñ. 21–22].

Íà òîé ÷àñ êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ïðàâ íà îá’ºêòè
ïðîìèñëîâî¿ âëàñíîñò³ ïåðåäáà÷àëàñÿ äâîìà êðèì³íàëüíî-ïðàâîâèìè íîðìàìè:
ñò.ñò. 198 ³ 199 ÊÊ ÓÐÑÐ. Òàê, ñò. 198 âñòàíîâëþâàëàñÿ â³äïîâ³äàëüí³ñòü çà ñàìî-
â³ëüíå êîðèñòóâàííÿ ç êîðèñëèâèõ ìîòèâ³â ÷óæèì âèíàõîäîì àáî ïðèâ³ëåºì, çà-
ðåºñòðîâàíèì ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó. Ñòàòòåþ 199 âñòàíîâëþâàëàñÿ
â³äïîâ³äàëüí³ñòü çà ñàìîâ³ëüíå êîðèñòóâàííÿ ç ìåòîþ íåäîáðîñîâ³ñíî¿ êîíêóðåíö³¿
÷óæèì òîðãîâåëüíèì, ôàáðè÷íèì àáî ðåì³ñíè÷èì çíàêîì, ìàëþíêîì, ìîäåëëþ,
òàê ñàìî ÷óæîþ ô³ðìîþ àáî ÷óæèì íàéìåíóâàííÿì. Ì³ðîþ â³äïîâ³äàëüíîñò³ çà
ñò.ñò. 198 ³ 199 áóëî ïîêàðàííÿ ó âèãëÿä³ âèïðàâíèõ ðîá³ò íà ñòðîê äî îäíîãî ðîêó
àáî øòðàôó â ïîòð³éíîìó ðîçì³ð³ îòðèìàíîãî â³ä ñàìîâ³ëüíîãî âèêîðèñòàííÿ
ïðèáóòêó.

Áåçóìîâíî, ïîçèòèâíèì ó ñàíêö³ÿõ ñò.ñò. 198 ³ 199 ÊÊ ÓÐÑÐ, âáà÷àº À.Ñ. Íåð-
ñåñÿí, º òå, ùî àëüòåðíàòèâíå ïîêàðàííÿ çà çëî÷èíè, ïåðåäáà÷åí³ öèìè ñòàòòÿìè,
äåðæàâîþ âñòàíîâëþâàâñÿ øòðàô ó ïîòð³éíîìó ðîçì³ð³ ïðèáóòêó, îòðèìàíîãî çà
ðàõóíîê íåçàêîííîãî âèêîðèñòàííÿ ÷óæèõ îá’ºêò³â ïðîìèñëîâî¿ âëàñíîñò³ [6, ñ. 34].

8 ÷åðâíÿ 1927 ð. Öåíòðàëüíèì Âèêîíàâ÷èì Êîì³òåòîì ÓÐÑÐ ïðèéíÿòî íîâèé
ÊÊ ÓÐÑÐ [10], ÿêèé íàáóâ ÷èííîñò³ ç 1 ëèïíÿ 1927 ð. Ó íüîìó íîðìè äâîõ
ñò.ñò. 190 ³ 191 âñòàíîâëþâàëè êðèì³íàëüíî-ïðàâîâó â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ
ïðàâ íà îá’ºêòè ïðîìèñëîâî¿ âëàñíîñò³. Òàê, ó ñò. 190 çà ñàìîâ³ëüíå âèêîðèñòàííÿ
âèíàõîäó ç ïîðóøåííÿì ïðàâèë, óñòàíîâëåíèõ çàêîíîì ïðî ïàòåíòè íà âèíàõîäè,
à ð³âíî ñàìîâ³ëüíå âèêîðèñòàííÿ ÷óæèõ ë³òåðàòóðíèõ, ìóçè÷íèõ òà ³íøèõ õóäîæí³õ
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÷è íàóêîâèõ òâîð³â ³ç ïîðóøåííÿì çàêîíó ïðî àâòîðñüêå ïðàâî ïåðåäáà÷àëàñü
â³äïîâ³äàëüí³ñòü ó âèãëÿä³ ïðèìóñîâèõ ðîá³ò íà ñòðîê äî òðüîõ ì³ñÿö³â àáî øòðàô
äî îäí³º¿ òèñÿ÷³ êàðáîâàíö³â. Çã³äíî ç³ ñò. 191 çà ïîðóøåííÿ ç ìåòîþ íåäîáðîñîâ³ñíî¿
êîíêóðåíö³¿ ïðàâà âèêëþ÷íîãî êîðèñòóâàííÿ òîâàðíèì àáî ôàáðè÷íèì çíàêîì,
ìàëþíêîì, ìîäåëëþ, à ð³âíî ÷óæîþ ô³ðìîþ âñòàíîâëþâàëàñÿ â³äïîâ³äàëüí³ñòü ó
âèãëÿä³ ïðèìóñîâèõ ðîá³ò íà ñòðîê äî øåñòè ì³ñÿö³â àáî øòðàôó äî òðüîõ òèñÿ÷
êàðáîâàíö³â. Òàê³ ïîñÿãàííÿ íà ïðàâà ùîäî îá’ºêò³â ïðîìèñëîâî¿ âëàñíîñò³, ÿê ³
â ïîïåðåäíüîìó ÊÊ ÓÐÑÐ 1922 ð., òàêîæ íàëåæàëè äî ìàéíîâèõ çëî÷èí³â.

Ó 1931 ð. ó ÊÊ ÓÐÑÐ áóëî âíåñåíî çì³íè, â³äïîâ³äíî äî ÿêèõ ³ç äèñïîçèö³¿
ñò. 190 âèëó÷åíî ïåðåë³ê ä³ÿíü, ùî ïîðóøóâàëè ïðàâà âèíàõ³äíèê³â, à ó ãë. V
“Çëî÷èíè ãîñïîäàðñüê³” äîäàòêîâî âíåñåíî ñò. 1262 “Ïîðóøåííÿ ïðàâèë, âñòà-
íîâëåíèõ ïîëîæåííÿì ïðî âèíàõîäè òà òåõí³÷í³ óäîñêîíàëåííÿ”, íîðìà ÿêî¿
âñòàíîâëþâàëà âèïðàâíî-òðóäîâ³ ðîáîòè íà ñòðîê äî øåñòè ì³ñÿö³â àáî øòðàô äî
îäí³º¿ òèñÿ÷³ êàðáîâàíö³â çà çàçíà÷åí³ ä³¿.

Ðîçâèòîê ðàäÿíñüêîãî êðèì³íàëüíîãî çàêîíîäàâñòâà ç ïèòàíü îõîðîíè ïðàâ
³íòåëåêòóàëüíî¿ âëàñíîñò³ çàâåðøèâñÿ ó 1960 ð. ç ïðèéíÿòòÿì 28 ãðóäíÿ Âåðõîâíîþ
Ðàäîþ ÓÐÑÐ îíîâëåíîãî ÊÊ ÓÐÑÐ [11], ÿêèé íàáóâ ÷èííîñò³ 1 êâ³òíÿ 1961 ð. Ó
íüîìó êðèì³íàëüíî-ïðàâîâ³ íîðìè, ùî çàáåçïå÷óâàëè îõîðîíó ïðàâ ³íòåëåêòóàëüíî¿
âëàñíîñò³, áóëè â³äíåñåí³ äî çëî÷èí³â ïðîòè ïîë³òè÷íèõ ³ òðóäîâèõ ïðàâ ãðîìàäÿí
(ãë. VI). Ö³ íîðìè îêðåñëþâàëèñü ó äâîõ ñòàòòÿõ: ñò. 136 “Ïîðóøåííÿ àâòîðñüêèõ
ïðàâ” òà ñò. 137 “Ïîðóøåííÿ âèíàõ³äíèöüêèõ ïðàâ”. Äèñïîçèö³ÿ ñò. 137 ïåðåäáà÷àëà
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ä³ÿííÿ ùîäî ïðèâëàñíåííÿ àâòîðñòâà íà ÷óæå
â³äêðèòòÿ, âèíàõ³ä ÷è ðàö³îíàë³çàòîðñüêó ïðîïîçèö³þ, ðîçãîëîøåííÿ âèíàõîäó
÷è íàóêîâîãî â³äêðèòòÿ äî çàÿâêè áåç çãîäè àâòîðà, à òàêîæ íåçàêîííå âèêîðèñòàííÿ
âèíàõîäó, ïðàâî íà çä³éñíåííÿ ÿêîãî íàëåæèòü äåðæàâ³. Âàðòî çàóâàæèòè, ùî íà
â³äì³íó â³ä ïîïåðåäí³õ ÊÊ ÓÐÑÐ êðèì³íàëüíî-ïðàâîâ³é îõîðîí³ íå ï³äëÿãàâ òî-
âàðíèé çíàê, ô³ðìîâå íàéìåíóâàííÿ.

Ùî ñòîñóºòüñÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ êîìåðö³éíî¿
òàºìíèö³, òî â³äïîâ³äíî äî ÊÊ ÓÐÑÐ 1960 ð. îõîðîíÿëàñÿ ëèøå ³íôîðìàö³ÿ, ÿêà
º âëàñí³ñòþ äåðæàâè, òà ³íôîðìàö³ÿ ô³çè÷íèõ ÷è þðèäè÷íèõ îñ³á, à â³äîìîñò³, ùî
ñòàíîâëÿòü êîìåðö³éíó ³íôîðìàö³þ, îêðåìèìè êðèì³íàëüíî-ïðàâîâèìè çàñîáàìè
íå îõîðîíÿëèñü.

Àíàë³çóþ÷è íàâåäåí³ ñòàòò³, ².Ï. Ëîíîâåíêî òà Ã.². ×óíãóë³ çàçíà÷àþòü, ùî
îá’ºêòîì çëî÷èíó çà ñò. 136 ÊÊ ÓÐÑÐ º òðóäîâ³ ïðàâà ãðîìàäÿí, ïîâ’ÿçàí³ ç ¿õ
àâòîðñüêèìè ïðàâàìè, à îá’ºêòîì çëî÷èíó çà ñò. 137 – òðóäîâ³ ïðàâà ãðîìàäÿí,
ïîâ’ÿçàí³ ç ïîðóøåííÿì ¿õ âèíàõ³äíèöüêèõ ïðàâ (âèðîáíè÷à ³ íàóêîâî-òåõí³÷íà
ä³ÿëüí³ñòü) [12, ñ. 16–17]. Çâàæàþ÷è íà òå, ùî çà ðàäÿíñüêèìè íîðìàìè âëàñíèêîì
óñ³õ ðîçðîáîê, ÿê³ îõîðîíÿëèñÿ ïàòåíòàìè àáî àâòîðñüêèìè ñâ³äîöòâàìè, áóëà
ëèøå äåðæàâà, ÿêà îäíîîñîáîâî âèð³øóâàííÿ ïèòàííÿ ùîäî ¿õ ïðîäàæó ÷è ïåðåäà÷³
â êîðèñòóâàííÿ òðåò³ì îñîáàì, ïðàâî íà ïðàöþ â ñîö³àë³ñòè÷íîìó ñóñï³ëüñòâ³
âêëþ÷àëî â ñåáå ïðàâî çàéìàòèñÿ òâîð÷îþ, âèðîáíè÷îþ òà íàóêîâî-òåõí³÷íîþ
ä³ÿëüíîñòÿìè. Âèíàõ³äíèêó àáî òâîðöþ íàäàâàëîñÿ ëèøå ïðàâî íà îòðèìàííÿ àâ-
òîðñüêî¿ âèíàãîðîäè â ðàç³ îòðèìàííÿ àâòîðñüêîãî ñâ³äîöòâà íà âèíàõ³ä.

Äîñë³äæóþ÷è íîðìè ÊÊ ÓÐÑÐ 1960 ð., À.Ñ. Íåðñåñÿí òàêîæ â³äçíà÷àº äåÿê³
íåäîë³êè ùîäî êðèì³íàëüíîãî çàõèñòó îá’ºêò³â ïðîìèñëîâî¿ âëàñíîñò³: ïî-ïåðøå,
â³äñóòí³ñòü âêàç³âêè íà íàÿâí³ñòü ìàòåð³àëüíî¿ øêîäè òà êîìåðö³éíî¿ ìåòè, òîáòî
ïîðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ ðîçãëÿäàºòüñÿ ëèøå ÿê ïîðóøåííÿ
ïðàâ íà ïðàöþ; ïî-äðóãå, äåðæàâíà ìîíîïîë³ÿ íà âèêîðèñòàííÿ âèíàõîä³â, à çà
âèêîðèñòàííÿ âëàñíîãî âèíàõîäó (êð³ì çàïàòåíòîâàíèõ) äëÿ âèíàõ³äíèêà
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ïåðåäáà÷àëàñÿ êðèì³íàëüíà â³äïîâ³äàëüí³ñòü; ïî-òðåòº, ïîçà êðèì³íàëüíî-ïðàâîâîþ
îõîðîíîþ ïåðåáóâàëè òîâàðí³ çíàêè òà ô³ðìîâ³ íàéìåíóâàííÿ. Â³äñòàâàííÿ ÊÊ
ÓÐÑÐ 1960 ð. íàóêîâåöü íàìàãàºòüñÿ ïîÿñíèòè òèì, ùî íà ìîìåíò íàáóòòÿ ÷èííîñò³
ÊÊ ÓÐÑÐ 1922 òà 1927 ðð. â ÑÐÑÐ ïðîâîäèëàñü íîâà åêîíîì³÷íà ïîë³òèêè, òàê
çâàíèé ÍÅÏ [6, ñ. 38–39].

Ðàäÿíñüêèé çàêîíîäàâåöü, ÿê çàçíà÷àº Ì.Ì. Ä³ì³òðîâ, õî÷ ³ âðåãóëþâàâ
êðèì³íàëüíî-ïðàâîâó îõîðîíó îá’ºêò³â ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³, àëå íå
ïîâíîþ ì³ðîþ, é çàðàõóâàâ ö³ â³äïîâ³äí³ ä³ÿííÿ äî ïîñÿãàíü íåâåëèêî¿ òÿæêîñò³.
Êð³ì òîãî, çàõèñò çíàê³â äëÿ òîâàð³â ³ ïîñëóã íà äåðæàâíîìó ð³âí³ çâ³âñÿ âèíÿòêîì
äî óïðàâë³íñüêèõ ìåòîä³â âïëèâó, à ñàìîâ³ëüíå âèêîðèñòàííÿ çíàê³â äëÿ òîâàð³â
³ ïîñëóã, ô³ðìîâîãî íàéìåíóâàííÿ òà ãåîãðàô³÷íîãî çàçíà÷åííÿ ó êðàùîìó ðàç³
ìîãëî êâàë³ô³êóâàòèñÿ çà ñò. 136–137 ÊÊ ÓÐÑÐ 1960 ð. [2, ñ. 55].

Ñòàíîâëåííÿ ïðàâîâî¿ îõîðîíè ïðàâ ïðîìèñëîâî¿ âëàñíîñò³ çà ðîêè íåçàëåæ-
íîñò³ Óêðà¿íè õàðàêòåðèçóºòüñÿ ïðèéíÿòòÿì Êíèãè ÷åòâåðòî¿ “Ïðàâî ³íòåëåêòóàëü-
íî¿ âëàñíîñò³” ÖÊ Óêðà¿íè ÿê îñíîâîïîëîæíîãî äîêóìåíòà â öèâ³ëüíî-ïðàâîâîìó
ðåãóëþâàíí³ ñóñï³ëüíèõ â³äíîñèí, ùî âèíèêàþòü ó ñôåð³ ³íòåëåêòóàëüíî¿ âëàñíîñò³
òà ñïåö³àë³çîâàíîãî çàêîíîäàâñòâà ó ñôåð³ ïðîìèñëîâî¿ âëàñíîñò³, çîêðåìà: çàêîí³â
Óêðà¿íè: “Ïðî îõîðîíó ïðàâ íà ñîðòè ðîñëèí”, “Ïðî îõîðîíó ïðàâ íà çíàêè äëÿ
òîâàð³â ³ ïîñëóã” òà “Ïðî îõîðîíó ïðàâ íà âèíàõîäè ³ êîðèñí³ ìîäåë³” Ïðî îõîðî-
íó ïðàâ íà ïðîìèñëîâ³ çðàçêè”, “Ïðî çàõèñò â³ä íåäîáðîñîâ³ñíî¿ êîíêóðåíö³¿” òà
çàêð³ïëåííÿ íîðì ó Êîíñòèòóö³¿ Óêðà¿íè, ùî ãàðàíòóþòü êîæí³é ëþäèí³ ïðàâî
âîëîä³òè, êîðèñòóâàòèñÿ ³ ðîçïîðÿäæàòèñÿ ðåçóëüòàòàìè ñâîº¿ ³íòåëåêòóàëüíî¿
òâîð÷î¿ ä³ÿëüíîñò³ òà íàäàþòü ìîíîïîëüíå ïðàâî íà ¿õ âèêîðèñòàííÿ.

Çàóâàæèìî, ùî âêðàé âàæëèâîþ ïîä³ºþ ó âñòàíîâëåí³ êðèì³íàëüíî-ïðàâîâî¿
îõîðîíè ïðàâ íà îá’ºêòè ïðàâà ïðîìèñëîâî¿ âëàñíîñò³ ñòàëî ïðèéíÿòòÿ 5 êâ³òíÿ
2001 ð. íîâîãî ÊÊ Óêðà¿íè, â ÿêîìó äëÿ çàáåçïå÷åííÿ îõîðîíè ïðàâ íà ö³ îá’ºêòè
â³ä çëî÷èííèõ ïîñÿãàíü, ïåðåäáà÷àëàñü â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ïðàâ íà ö³
îá’ºêòè: ó ñò. 177 – çà ïîðóøåííÿ ïðàâ íà âèíàõ³ä, êîðèñíó ìîäåëü, ïðîìèñëîâèé
çðàçîê, òîïîãðàô³þ ²ÌÑ, ñîðò ðîñëèí, ðàö³îíàë³çàòîðñüêó ïðîïîçèö³þ, ó ñò. 229
– çà íåçàêîííå âèêîðèñòàííÿ çíàêà äëÿ òîâàð³â ³ ïîñëóã, ô³ðìîâîãî íàéìåíóâàííÿ,
êâàë³ô³êîâàíîãî çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó, ó ñò. 231 – çà íåçàêîííå çáèðàííÿ
ç ìåòîþ âèêîðèñòàííÿ àáî âèêîðèñòàííÿ â³äîìîñòåé, ùî ñòàíîâëÿòü êîìåðö³éíó
àáî áàíê³âñüêó òàºìíèöþ òà ó ñò. 232 – çà ðîçãîëîøåííÿ êîìåðö³éíî¿ àáî
áàíê³âñüêî¿ òàºìíèö³.

Ïîð³âíþþ÷è ïîëîæåííÿ ÊÊ Óêðà¿íè 1960 ³ 2001 ðð., ñë³ä çàçíà÷èòè, ùî
îñòàíí³é ó ñò. 177 îáìåæèâñÿ çàãàëüíîþ íîðìîþ – “íåçàêîííå âèêîðèñòàííÿ”
îá’ºêò³â ïðîìèñëîâî¿ âëàñíîñò³, ùî º ñêëàäîì çëî÷èíó. Íà äóìêó Þ.Î. Êóëü-
÷èíñüêî¿, òàêå âèçíà÷åííÿ ñêëàäó çëî÷èíó â ñôåð³ ïðîìèñëîâî¿ âëàñíîñò³ äàâàòèìå
ïðèâ³ä ïî-ð³çíîìó òëóìà÷èòè öå ïîíÿòòÿ. Ã³ïîòåòè÷íî íåçàêîííèì âèêîðèñòàííÿì
çàçíà÷åíèõ îá’ºêò³â ïðîìèñëîâî¿ âëàñíîñò³ ìîæíà ââàæàòè ââåçåííÿ íà ìèòíó
òåðèòîð³þ Óêðà¿íè âèðîá³â ³ç âèêîðèñòàííÿì âèíàõîäó, çáåð³ãàííÿ ÷è òðàíñïîð-
òóâàííÿ öèõ âèðîá³â, ïðîïîíóâàííÿ ¿õ äëÿ ïðîäàæó òà ³íø³ ä³¿ [13, ñ. 72]. Ïîïðè
íåîäíîçíà÷í³ñòü çàçíà÷åíîãî ïîíÿòòÿ ó ÊÊ Óêðà¿íè, Çàêîí Óêðà¿íè “Ïðî îõîðîíó
ïðàâ íà âèíàõîäè ³ êîðèñí³ ìîäåë³” âèçíà÷èâ, ÿê³ ä³¿ ñë³ä ââàæàòè ïîðóøåííÿì
ïðàâ íà âèíàõ³ä ³ êîðèñíó ìîäåëü.

Îòæå, ï³äñóìîâóþ÷è çàçíà÷åíå âèùå, ìîæåìî çðîáèòè âèñíîâîê, ùî
êðèì³íàëüíî-ïðàâîâà îõîðîíà ïðîìèñëîâî¿ âëàñíîñò³ íà òåðèòîð³¿ Óêðà¿íè ôîðìó-
âàëàñÿ óïðîäîâæ òðèâàëîãî ³ñòîðè÷íîãî ïåð³îäó, çîêðåìà: çà ÷àñ³â Êè¿âñüêî¿ Ðóñ³
áóëî ñôîðìîâàíî çàñàäè ïðàâîâî¿ îõîðîíè òîðãîâåëüíî¿ ìàðêè, êîìåðö³éíîãî
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íàéìåíóâàííÿ ³ ãåîãðàô³÷íèõ çàçíà÷åíü; çà ÷àñ³â Ðîñ³éñüêî¿ ³ìïåð³¿ ðîçðîáëåíî òà
ïðèéíÿòî íèçêó çàêîíîäàâ÷èõ àêò³â ïðî ïðàâîâó îõîðîíó ïðèâ³ëå¿â (çãîäîì
ïàòåíò³â) ³ âïåðøå íà òåðèòîð³¿ Óêðà¿íè çàñòîñîâàíî êðèì³íàëüíî-ïðàâîâ³ íîðìè
ùîäî îõîðîíè îá’ºêò³â ïðîìèñëîâî¿ âëàñíîñò³; çà ÷àñ³â Óêðà¿íñüêî¿ ðåâîëþö³¿
1917–1921 ðð. ñêàñîâàíî íîâîñòâîðåíîþ ðàäÿíñüêîþ âëàäîþ íîðìè çàêîíîäàâñòâà
Ðîñ³éñüêî¿ ³ìïåð³¿ é âñòàíîâëåíî ïîêàðàííÿ çà ïîðóøåííÿ ïðèâ³ëå¿â íà âèíàõîäè
òà â³äòâîðåííÿ çàÿâëåíèõ ó âñòàíîâëåíîìó ïîðÿäêó çàâîäñüêèõ, ôàáðè÷íèõ ÷è
ðåì³ñíè÷èõ ìîäåëåé àáî ìàëþíêó; çà ðàäÿíñüêó äîáó áóëî ïðèéíÿòî òðè
êîäèô³êîâàí³ àêòè êðèì³íàëüíîãî çàêîíîäàâñòâà, ÿê³ çàêð³ïëþâàëè â³äïîâ³äàëüí³ñòü
çà ñàìîâ³ëüíå êîðèñòóâàííÿ ç êîðèñëèâèõ ìîòèâ³â ÷óæèì âèíàõîäîì, çíàêîì,
ìàëþíêîì, ìîäåëëþ, à òàêîæ ïðèâëàñíåííÿ àâòîðñòâà íà ÷óæå â³äêðèòòÿ, âèíàõ³ä
÷è ðàö³îíàë³çàòîðñüêó ïðîïîçèö³þ; çà ÷àñ³â íåçàëåæíîñò³ Óêðà¿íè çàïðîâàäæåíî
öèâ³ëüíî-ïðàâîâèé ìåõàí³çì ðåãóëþâàííÿ îõîðîíè ïðàâ ïðîìèñëîâî¿ âëàñíîñò³
òà âñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ïðàâ íà âèíàõ³ä,
êîðèñíó ìîäåëü, ïðîìèñëîâèé çðàçîê, òîïîãðàô³þ ³íòåãðàëüíèõ ì³êðîñõåì, ñîðò
ðîñëèí, ðàö³îíàë³çàòîðñüêó ïðîïîçèö³þ, òîðãîâåëüíó ìàðêó, êîìåðö³éíå
íàéìåíóâàííÿ, ãåîãðàô³÷íå çàçíà÷åííÿ ³ êîìåðö³éíó òàºìíèöþ.
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FOUNDATION OF CRIMINAL LAW PROTECTION OF RIGHTS
TO INDUSTRIAL OBJECTS IN THE TERRITORY OF UKRAINE

Paper analyzes historical periods of legal protection of rights to industrial
property objects and the establishment of criminal responsibility for violation of
rights to these objects in Ukraine. As a result of an analysis of the stages of the
establishment of the criminal legal protection of industrial property, it was established
that in times of Kievan Rus the principles of legal protection of the trademark,
commercial name and geographical indications were formed; during the Russian
Empire a number of legislative acts on the legal protection of privileges (subsequently
patents) were drafted and adopted, and for the first time in the territory of Ukraine
criminal-law standards were applied regarding the protection of industrial property
objects; in the times of the Ukrainian Revolution 1917–1921 the newly established
Soviet authorities abolished the norms of the legislation of the Russian Empire and
imposed penalties for violation of the privileges for inventions and reproduction of
factory, factory or craft models or drawings declared in accordance with the established
procedure; when the Soviet era, three codified acts of criminal law were adopted,
establishing responsibility for the unauthorized use of mercenary motives by someone
else’s invention, a sign, a pattern, a model, and the appropriation of authorship on
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someone else’s discovery, invention, or rationalization proposal; during the independence
of Ukraine, a civil-law mechanism for regulation of the protection of industrial
property rights and establishment of criminal liability for violating the rights to the
invention, utility model, industrial design, topographies of integrated circuits, plant
varieties, rationalization offer, trademark, commercial name, geographical indication
and commercial secret. It was established that the criminal legal protection of industrial
property in the territory of Ukraine was formed gradually during a long historical
period, which resulted as the emergence of criminal liability for violating the rights
to these objects, as well as the introduction of a civil law mechanism for regulating
the protection of industrial property rights.

Keywords: criminal law protection, objects of industrial property, criminal
responsibility, violation of intellectual property rights.
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